January 23. 1767. 
Unt the Right Honourable, the Lords of Council and Seſſion, 
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George Pitcairn merchant in Edinburg h, 


and of the Truſtees for the a. 


of the laid George Pitcairn, 


Humbly ſheweth, 
HAT the ſaid George Nich was for many years 
eſtabliſhed as a dealer in broad- cloth in Edinburgh, 
and his creditors, for whom the petitioners are truſtees, 
were induced to truſt him, under jthe ſuppoſition that he 
was ingood credit and circumſtances. 

That, in October 1760, a connection appears to have be- 
gun between George Pitcairn and Samuel Foggo bankier 
in Edinburgh, which produced a variety of tranſactions 
between them, from that period down to the' month of 
April 1764, when Pitcairn became notourly bankrupt, and 
the petitioners, his creditors, were not alittle ſurpriſed to 
find themſelves totally excluded from his effects, by the 
alertneſs of Mr Foggo, who, partly by diligence and 
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partly by voluntary conveyance, had ſecured every ſhi 
ling of the bankrupt's funds, in payment of a very large 
balance of no leſs than 4633/7. 3. 24. which he pretend- 
ed was due to him. 

That the petitioners, upon enquiry, were informed, 
and Pitcairn himſelf acknowledged, that very great ad- 
vantages had been taken of him by Foggo, and that the 
whole tranſactions between theſe two perſons were of ſuch 
a nature as required further examination. Hs 
Accordingly, after ſome ſteps, unneceſſary here to be 
mentioned, the preſent action was commenced in the 
name of the petitioners, againſt the defender Samuel 
Foggo, for ſetting aſide the grounds of debt, convey- 
ances and diligences in his perſon, upon a variety of 
grounds ſpecified in the libel, the moſt material of which 
were, that the tranſactions between the defender and 
Pitcairn, which had given occaſion to fo great a balance 
in his favour, were zſurious; that Pitcairn had been groſ- 
ſly overcharged in a variety of particulars; and ſcparatim, 
that a bill granted on the 4th February 1764, for the afore- 
ſaid large balance, together with the after-conveyances 
in favour of the defender, fell to be reduced, as fraudu- 
lent -and unduly obtained, to the prejudice of the other 
lawful creditors. | 

That the proceſs having come before the Lord Kaims 
Ordinary, an exhibition was obtained, of accompts, 
books, letters, and other writings, ſo far as neceſſary for 
illuſtrating the tranſactions between Foggo and Pitcairn, 
and, from the evidence produced, the following appears 
to be a true ſlate of the fact. 

George Pitcairn had launched out into trade ſomewhat 
imprudently, beyond what his ſtock could afford, and 
was obliged to reſort to the defender for the loan of money 
to ſupport his credit. In the beginning their tranſactions 
were moderate. Mr Pitcairn, when he was in need of cafh, 
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applied to his bankier Mr Fogg go, and the advances thus 


made to him, he replaced when he had money in his 
hands. 
The firſt ſettlement of accompts between them, was in 
une 1761, and a balance was then ſtruck againſt Pit- 
cairn, of 635 J. 95. 2 d. commiſſion being allowed to Mr 
Foggo at x per Cent. upon the ſums advanced, and intereſt 
at five per Cent. In September 1762, a ſecond accompt was 


fitted, and a balance came out againſt Pitcairn of 1683 /. 


commiſſion having been ſtated by Foggo at the rate 
aforeſaid, beſides the legal intereſt. 

About this time, Pitcairn began to be ſtraitened in his 
circumſtances, and, at a third clearance in July 1763, 
the balance came out againſt him no leſs that 4115 J. for 
which he granted bill. This balance was adjuſted by 
the defender in ſuch manner as he thought proper, ſun— 
dry articles being overcharged and erroneoully lated, 
and the commithon raiſed to 2 per Cent. in place of , for- 
merly charged. Mr Foggo was by that time fully appriſ- 
ed of the ous ſituation of Pitcairn, and he was 
reſolved to take advantage of ir. He had the entire com- 


mand over him, by reaſon of the large bill then due, 


and he knew well that it was in his power at any time 
to render him bankrupt. 

Not only did he contrive matters ſo as to overcharge 
and ftate articles at pleaſure, bur he took care to ſecure 
himſelf againſt all danger from the interference of other 
creditors, in a way which will not much be approved of 
by your Lordftiips. 

From the month of June 1763 downwards, to Febru- 
ary 1764, Mr Pitcairn was prevailed with, from time to 
time, to put the whole bills belonging to him, granted by 
third perſons, together with liſts of all the debts due. to 
lim, into the hands of the defender, who kept theſe bills 
as a pledge or ſecurity for his own payment in caſe of 

ä need; 
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ly Mr Foggo ſays, that he wrote immediately to London, 


need; and it he ſhould at * time find it neceſſary to 
ſecure himſelf further by diligence, the liſt of debts ſerved 
as an information to him in whoſe hands to uſe arreſt- 
ment. He further had acceſs to the whole of Mr Pit- 
cairn's books and papers, from which he was enabled to 
judge of the real ſtate of his affairs, and mult at once have 
feen that he was totally inſolvent, though he now. pre- 
tends, Mr Pitcairn at that time made him believe, that, 
after paying all debts, he would have 1000 J. of rever- 
lion. | 

That Foggo was well appriſed of the real ſtate of the 
bankrupt's affairs ,as far back at leaſt as July 1763, ap- 
pears not only from the bills and liſt of debts thus put in- 
to his hands, but from another cireumſtance, of which 
there is evidence in proceſs. In the middle of July 1763, 


Mr Pitcairn found it neceſſary, with the approbation 


and conſent of his friend Mr Foggo, to. make a voyage 
to the Iſlands of Orkney and Shetland, in order to gather 
in ſome debts which were there owing to him ; but be- 
fore ſetting out, Mr Foggo cauſed. him ſign the following 
letter. As, by my acceptance to you of the 1oth cur- 
rent, I am debitor to you for 4115 J. Sterling, which I 
* think is too great a ſum upon my own perſonal ſecurity, 
I deſire you will cauſe make infarance on my life for 
© one year, for the ſum of 2000 J. Sterling, the charge 
* whereof I ſhall be accountable to you for.” According- 


and got the policy effected, and he has ſince ſtated the 
premium of inſurance, being no leſs than 100 J. 5 5. 6d. 

againſt Mr Pitcairn. | 
It will be obſerved, however, that at the time of execu- 
ting this policy, which, from his correſpondent's letter 
now produced, appears to have been done at the defend- 
er's deſire, and for his behoof, no voucher of the infu- 
rance was delivered to Mr Pitcairn, lo that if he had died 
upon 
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upon his voyage to Shetland, or at any time within the 
ycar, Mr Foggo had it in his power to pocket this 
2000 /. without the heirs of Pitcairn, or his other credi- 
tors, knowing any thing of the matter. And what 1s {till 


more remarkable, he took poſſeſſion of the whole bills 
and other vouchers of debt belonging to the poor man, 


upon blank indo: ſations, without a receipt or writing ol 
any kind-to ſhow where they were, or for what purpoic 
they had been conveyed ; ſo that had Pitcairn died be- 
fore the preſent enquiry was ſet on foot by the other cre- 
ditors, he had it in his power to appropriate theſe bills to 
himſelf, and at the ſame time to keep up the whole of his 


preſent moſt unjuſt and rigorous claim, and operate pay- 
ment of it from the other effects, ſo far as they would go 


for that purpoſe. | | 

In the mean time Pitcairn's correſpondents in England, 
and others who had occaſion to deal with him, went on 
as uſual truſting him, on the faith that he was in good 
circumſtances, no perſon, except this defender, being in 
the fecret of the real ſtate of his affairs. Some of them 
indeed began to be a little ſuſpicious of his credit, as he 
had for fome time been ſlower than uſual in his payments, 
bur, by a very ſtrange fatality, it happened, that the per- 
ſon applied to for information on that head, was Samuel 
Foggo himſelf: and your Lordſhips will obſerve from the 
letter now to be recited, what fort of anſwer Mr Foggo 
was pleaſed to make. Mr Richard Strother of Leeds, 
one of the creditors for whom the petitioners are truſ- 
tees, having wrote to Mr Foggo in the beginning of July, 
concerning a report which he had heard unfavourable to 
Pitcairn, Mr Foggo makes anſwer as follows. 


B Dear 


,uly 4. 
1763. 


„ 
Edinburgh 4th July 1563. 

Dear Sir, . 

In anſwer to your favour of the 1ſt current, there is 
no truth in any bad report concerning G. P. and it. 
* muſt have been invented by ſome ill defigning perſon, 
* whom I ſhould be glad to know, as he might, whoever 
ne be, be leverely puniſhed, being a very tender point, a 
man's credit attact, and you'll do well to contradict any 
* ſuch report; for I can aſſure you from my. own proper 
* knowledge, that there 1s nothing in it : Should you write 
me any more on this ſubject, let it be in a ſeparate let- 
ter from buſineſs, as I would not chuſe any one to ſee 
letters of that kind. I remain, Dear Sir, 

| _ Your molt obedient Servant, 
SAMUEL Foo. 


In like manner, Mr Leiſter of Bedhall in Yorkſhire, 
having entertained the ſame doubrs with regard to Pit- 
cairn, was verbally aſſured by the defender, that he was 
in good circumſtances, and might be ſafely truſted. 

It would have been unſafe for Mr Foggo, to have given 
any alarm at this time to the creditors. He had but juſt 
begun his operations, by taking bills and other ſecurities 
tor his indemnification, and the too ſudden bankruptcy 


of Pitcairn would have been a ſevere ſhock to his own. 


credit. It was much better to allow Mr Strothers, and the 
other gentlemen who dealt with Pitcairn, to go on and 


furniſh him with goods as uſual ; and Mr Foggo might 


take his own time of declaring the bankruptcy, and of 
ſeizing on the effects when Pitcairn's hands were full, and 
his ſhop well ſtored with goods, furniſhed by thoſe very 
perſons who were thus induced to deal with him. This 
was preciſely what happened. Mr Strothers and 7 

ther 
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ther gentlemen ſent down their goods as uſual. Mr 
Pitcairn returned from the Orkneys, and continued to la- 


bour on, entirely in the mercy of Foggo, till Spring 1764; 
and on the 4th of February that year, their laſt clearance 
was entered into, which produced a balance of 4633 J. 
3 J. 2 d. in favour of Mr Foggo, according to his method 
of ſtaking the accompt, which was acquieſced in without 
any objection by Pitcairn, in the hopes of meeting with 
compaſſion from this rigorous creditor. | 
This balance exceeded the former above 500 J. Ster- 
ling, although, between July 1763 and February 1764, 
there had ſcarce been any tranſactions between them, but 


almoſt the whole of it was compoled of intereſt upou the 


tormer balance, by which- means he got intereſt upon in- 
tereſt within the year, commiſſion- money at 3 per Cent. 
exchange, and a new article introduced for the firſt 
time in this clearance, viz, The expence of drawing and 
remitting London bills, in order to ſupport his credit, 
from the month of May 1763 down wards. Of this article 
your Lordſhips will hear more in the ſequel. The ſum ac- 
cumulated in this laſt clearance, in name of intereſt, com- 
miſſion, inſurance, and charge of drawing and re-drawing, 
amounted to about Pper Cent. merely for the torbearance 
of payment during the laſt fix months of their tranſactions. 

The bill taken for the large balance, thus aſcertained, 
was payable one day after date, as was alſo another bill, 


taken on the 18th of the ſame month of February, for 57 JI. 
Pitcairn agreed to every thing that was deſired of him, 


in the expectation that Foggo would ſtill ſupport him. It 
appears however, that Mr Foggo only waited the proper 
time for ſtriking the blow with the greateſt effect, and 
for ſweeping off every thing, in payment not only of the 
debts juſtly due to him, but of his undue exactions, to 


the exclution of all the other creditors, even thoſe whom 
he 


3 

nc had induced to make furniſhings to the bankrupt. On 
the 2d April 1764, he obliged Pitcairn to grant conveyance 
to him of his ſtock and profits in a copartnery with meflrs, 

Hepburn and Blair, merchants in Edinburgh ; and of his 
ſhare in the vendition of a ſhip. All this was complied 
with by Pitcairn, in the expectation of ſtill retrieving his 
affairs; but the very next day (3d April, 1764 ) Mr Foggo 
gave him the finiſhing ſtroke, by railing and executing a 
hor ning againſt him upon the foreſaid large bill, of date 
4th F ebruary, and arreſting all his debts and funds, which 
he was enabled inſtantly to do, by the aſſiſtance of the 
above liſt which had been put into his hands. Further, 

he, with concurrence of the landlord, obtained a ſequeſ- 
traction of the ſhop, which was then well ſtored with 
goods, to the extent of 2000 4. Sterling, and having thus got 
the ſtart of all the other juſt and onerous creditors of Pit- 
cairn,was about to execute a poinding, which could not 
be otherwiſe ſtopt than by their holding it as compleat. Pir- 
cairn himſelf was a few days after booked in the Abbay, 
and thereby rendered notourly bankrupt. $ 5 

At the ſame time, theſe operations could not be carried 
on without occaſioning a temporary run upon the de- 
fender: He was obliged, for a few days, to ſtop payment, 
until matters were put on a proper footing with Pitcairn; 
but it ſoon appeared, that he had becn no loſer; on the 
contrary, a very great gainer by this connection, and lis 
credit was immediately re-eſtabliſhed. 

George Pitcairn having granted a diſpoſition to the 
other petitioners, as truſtees for his creditors, to which 
Mr Foggo has refuſed to accede, theſe truſtees have 
thought it their duty, to bring Foggo's debt and dili- 
gence under challenge by the preſent reduction, as, with- 
out their prevailing in it, the other Juſt and onerous cre- 
ditors of George Pitcairn muſt be totally diſappointed. 
In this ſituation their plea muſt be conſidered in the moſt 

_ favourable 


favourable light; and * 5 * hand ſuch circum- 
ſtances 1 in relation to the defender's claim, as ren- 
der it highly unfavourable and oppreſſive. 

The Lord Ordinary, on hearing parties, of this date, July A 
«© remitted to Francis Farquharſon accomptant, to ſtate ; 
an accompt of what is juſtly due, and to remark upon 
the articles overcharged, whether they appear to be er- 

* rors only, or deſignedly overcharged.” 

Mr Farquharſon, in terms of this interlocutor, made 
a very diſtinct report, which is hereto annexed for the 
peruſal of your Lordſhips, and, in order to underſtand 
what follows, it will be neceſſary to read it. 

Your Lordſhips will obſerve, that of the large bill of 
46331. 33. 2d. which is the foundation of Mr Foggo' s dili- 
gence, and the chief object of reduction, Mr Farquhar- 
ſon, in examining the accompts from which it was com- 
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L poſed, has ſtruck off articles to the amount of 244 J. 14. 5. 
[= 44. Sterling as improperly charged, and in the memo- 
7 9 towards the end of the report, he makes obſerves 
theft wo articles of 161. 165. 3 d. and 14. 4 d. of 
d Bl which deduction was allo craved, but as to which he 
00 gave no opinion. | : 
The cauſe having come back to the Lord Ordi na 
K the defender agreed, that theſe two articles ſhould allo be July 3. 
© ſtruck off; and his Lordſhip, of this date, pronounced 1766 
18 the following interlocutor; * Approves of the ſubaudi- 
| © tor's report, and of conſent of the defender, finds that 
e * the ſums of 16 J. 16 5. 3 d. and 14. 4 d. Sterling, muſt 
h allo be deduced from the bill of 4633 J. 3 3. 2 d. ſuſtains 
e + the ſaid bill quoad ultra after theſe deductions; finds 
* that there is no foundation for the charge of uſury, and 
* therefore aſſoilzies from the reduction, and decerns.” 
bs By this interlocutor the total ſum rue off, as unjuſt- T 
if ly exacted by the defender, is 262 J. 4.5.10 d. which would 
ſt haye been levied out of the bankrupr's effects, had not the 
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other creditors "PEN 6: ; bus the bill quoad ultra is ſuſ- 
tained, which is a very great hardſhip upon the creditors, 
conſidering the unfair methods that were taken to dif- 
appoint them, and to ſecure the defender's preference. 
The petitioner therefore repreſented againſt the inter- 
locutor ; praying the Lord Ordinary to find, Imho, That 
Mr Foggo was not entitled to charge the article of 30 J. 
35. 7 d. in name of commiſſion. 240, In reſpect of part 


of the other articles already diſallowed, to find the bill 


null and void, as containing uſurious exactions: Or at leaſt 


37io, To reduce the fame, with the diligence done upon it, 


to the effect of ſetting aſide the preference claimed by 
the defender, and bringing him in pari paſſu with the other 
creditors, under the truſt-right. 8 


His Lordſhip, on adviſing this repreſentation with an- 
Nov. 19 ſwers, adhered to the interlocutor. The petitioners a— 
1766. gain applied to the Lord Ordinary, praying him to re- 


duce upon the grounds formerly mentioned, and fur- 
ther to ſet aſide all indorſations, accompts and convey- 
ances, impetrated from Pitcairn ſubſequent tothe 16th 
July 1763, as fraudulent, and particularly thoſe granted 
at any time within 60 days of the notour bankruptcy. His 
Lordſhip, however, upon adviſing! this repreſentation 


Dec. 19.with anſwers, of this date again adhered ; and the pe- 
titioners hope they will be excuſed for laying the caſe 


before your Lordfhips. 


From the above ſtate of facts it appears, that the peti- 


tioners have ſo far been juſtified in. their challenge, that 
they have already obtained a deduction of articles includ- 
ed in the bill, to the amount of 262 J. Sterling; and the 


queſtion which remains to be conſidered, is three-fold, 


Ino, Upon ſippoſition that the bill and dilig-i5ce is to 
ſtand, how far they are intitled to any further deduction. 
240, How far there do not occur ſufficient realons for 
reducing the whole of this. debt on the head of i ſury 
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ztio. Whether the bill and diligence, and the ſeveral convey- 
ances in favour of the defender, do not fall to be ſet aſide 
on the head of fraud, and upon the bankrupr ſtatutes. 
Upon the firit of theſe heads, the only article which 
now remains in diſpute, if the bill is not totally to be ſet g. point 
aſide, is that of commiſſion- money, charged in the ori- Deduction of 
inal accompts at 4 and afterwards at 3 per Cent. With re- Commitlion- 
gard to this, the only juſtification attempted by the de- T7: 
tender was, that it was the univerſal practice of the Edin- 
burgh bankers, to ſtate commillion upon monies advanced 
by them over and above the legal intereſt; and that this 
practice had a foundation in reaſon, becauſe they were ob- 
liged to have money con:iantily by them to anſwer demands, 
belides the expence of clerks, furniſhing books, &c. It 
was further faid, that the reaſon why no ſuch article was 
charged by the London bankers, was,. that they gave no 
intcreit to their emplovers for money lodged with them; 
whereas the Edinburgh bankers give 4 per Cnr. 

It is agreed on all Bands, that by law no more can be Anfwer. 
exacted for the loan of money, or forbearance of 
payment, than the legal intereſt of 5 per Cent. together 
with exchange, in caſe it falls clue upon the negoriation of 
bills; and conſequently it x per Cent. more is exacted- 
for the mere advance of money, it is plain, that tuch ex- 
action is illegal, and cannot be juſtified by the alledged 
practice of any ſet of merchants. It it very true, that 
where a merchant is employed in buying and ſelling for 
another, or perhaps in negotiating bills which require 
extraordinary. trouble or attention, he may be allowed 
to ſtate a ſmall gratification, in name of factor-fee or 
commillion ; and upon enquiry it will be found, that it 
is only in the cafe of ſuch negotiations, that the gene- 
rality of bankers in Edinburgh think themſelves entitled 
to charge. commiſſion. But where nothing more paſles 


between the parties than the borrowing and lending 
money, 


12 
money, and more eſpecially where, as in this caſe, they 
happen to reſide in the ſame town, there cannot be the 
{malleſt pretence in reaſon, far leſs in law, to ſupport 
ſuch a claim. The practice of che bankers in Edinburgh 
1s, to give out money at 5 per Cent. and to receive it at 4, 


by which means they have one per Cent. of profit upon 


ſuch tranſactions; and to exact 3 per Cent. more, under 
the pretence of keeping books, and clerks, Oc. which 
are indiſpenſibly neceſſary for carrying on the other 


branches of their buſineſs, is moſt uſurious and moſt un- 


juſt. 
1 The negotiation of bills, and other articles which com- 
poſe the proper buſineſs of a bankier, as practiſed in this 
country, require their not only keeping clerks and books, 
but a conſtant ſupply of caſh in their compting- rooms; 
and as they are under no obligation to lend out this caſh 
upon intereſt, ſo, it they incline to do it, they muſt conform 
themſelves to the rules of law, and not demand a high- 
er rate of intereſt than all the reſt of the lieges are intitled 
to. The real expence of the paper, pen and ink, and of 
writing the bond or bill, may, no doubt, in every cafe be 
allowed, but to lay an additional z per Cent. over and a- 
bove-the legal intereſt, upon every tum borrowed from 
a bankier, let the ſum be ever ſo great, under the pre- 
tence of inconveniency or trouble in lending it, 1s an 
impoſition expreſly againſt law, and which no practice 
can juſtify. | | | 

The practice of the London merchants will no way a- 
vail the detender; for it is, no doubt, in any man's power, 
to refuſe paying intereſt for money put into his hands; 
but it is not in his power to take more than legal intereſt 
for money advanced by him. The London bankers pay 
no intereſt, for this reaſon, that money is generally 
put into their hands to lye only for a day or two, and or- 
ders are perhaps given upon them, to pay it out W 
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red different perſons ; ſo that little or no uſe is made by 
them of that money, and they are obliged to keep num- 
bers of clerks and runners, who are perpetually employed 
in collecting payment of the bills diſcounted by them; 
by which means their trouble is greater and their profits 
leſs than thoſe of the Scots bankers, independent of the 
article of commullion. 


Neither does it alter the caſe, that Mr Pitcairn ſuffered 
commiſſion to be ſtated againſt him in the ſeveral ac- 
compts ſettled with the defender. Pitcairn was, at the 


time of theſe ſettlements, entirely at the mercy of Mr Fog- 
go, and was obliged to allow every article he was pleaſed 


to charge. Of this a moſt glaring evidence ariſes from 


his accepting the very bill in queſtion, and granting 


aſſignments of his own effects in ſecurity thereof, though 
it now ſtands confeſt, that this bill was drawn for 262 J. 


more than was juſtly due. If Pitcairn's acquieſcence were 


ſufficient, the ſame reaſon would apply, for ſubjecting. 


him to all the other groſs articles. compoſing that over- 
charge of 202/. Sterling; and indeed the fame reaſon 
would ſupport every ulurious tranſaction whatever, as 
without a mutual agreement no ſuch thing can happen. 
And this leads to the ſecond point to be conſidered by 


titled not only to a rectification of this unjuſt article, as 
well as the others above-mentioned, but to a total reduc- 


tion of the debt on the head of ulury. The ſtatute of 


Q. Anne declares, ** That no perſon or perſons whatſo-12-Ance, 
ap 16. 


ever, from and after the nine and twentieth day of Sep- 
* tember, in the year of our Lord 1714, upon any con- 
tract which ſhall be made from and after the ſaid nine 
* and rwentieth day of September, take, directly or indi- 


other. commodities whatloever, above the value of 51. 
for the forbearance of 100 J. for a year, and ſo after 
g D * that 


; . 2 ' > SES, 2d Point. 
your Lordſhips, viz. Whether the petitioners are not en- . 


rectly, for loan of any monies, wares, merchandize, or 


| 
' 
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that rate for a greater or leffer lum, or for a longer or 
© ſhorter time; and that all bonds, contracts and aflur- 
£ ances Gharſoever, made after the time aforeſaid, for pay- 
ment of any principal, or money to be lent, or cove- 
nanted to be performed upon, or for any ulury where- 
*,UpoN or whereby there ſhall be reſerved, or taken, .aboye 
the rate of five in the too. as aforefalid; (ball be utter- 
ly void; and that all and every perſon or perſons what- 
ſocver, which ſhall after the time aforeſaid, upon any 

- contract to be made after the ſaid nine -and twentieth 


means of any compt, bargain, loan, exchange, chevi- 


zance, ſhift, or intereſt of any waves, merchandize, or 


E 
4 
C 
day of September, take, accept, and receive, by way and 
c 
Cc. 
Cc 


other ching or things whatſoever, or by any deceitful 
© way or means, or by any covin, engine, or deceittul 


* conveyance, for the forbearing or giving day of pay- 
ment, for one whole year of and for their money, or 
other thing, above the ſum of 57. for the forbearing of 


100 J. for a year, and ſo after that rate for a greater or 


leſſer ſum, or for a longer or fliorter term, ſhall forfeit 


< monies, wares, merchandizes, and other things ſo lent, 
© bargained, exchanged or ſhifted. And be ir further 
« enacted by the authority aforeſaid, that all and every 
« {crivener and ſcriveners, broker ward brokers, ſolicitor 
and ſolicitors, driver and drivers of bargains for con- 
„tracts, who ſhall, after the ſaid nine and twenticth day 
of September, rake or receive, directly or indirectly, 
any ſum or ſums of money, or other reward or thing, 


= 


« for brokerage, ſoliciting, driving or procuring the Joan, 


or forbearing of any ſum or ſums of money, over and a- 
© bove the rate of 5 
for a year, and fo rateably, and above twelve-pence o- 
ver and above the ſtamp- duties, for making or ing 
< of the bond or bill for loan, or torbearing thereof, or 
7% For 


and loſe, for every ſuch offence, the treble values of the 


tor the loan or forbearing of 100/. 


e kor any nd or bil concerning the fame, ſhall 
* forfeit, for every ſuch offence, 20 /. with coſts of ſuit, 
and ſuffer impriſonment for halt a year.” 

In this manner the legiſlature has aaxiouſly guarded 
againſt every cover and device that may be uſed, tor ſup- 
porting any exaction from debtors beyond the legal! inter- 
eſt, for advance or loan of money; ; and even the expence 
ofbrokerage or reward for procuring the loan, is tax ed to 
live ſhillings 1 in the foo J. and a ſhilling for making the 
bond. The fame evil ſtands prohibited by many acts of the 
Scots parliament ; and in general it may be held as a rule, 
that every attempt to impoſe higher inter eſt, or harder 
conditions than the creditor is legally entitled to de- 
mand, falls to be reprobated as uſurious, and the conſe- 
quence is unavoidable, that the tranſaction mult be an- 
nulled in totum. 

To apply this:to the preſent caſe, your Lordſhips will 
in the firſt place obſerve, that the bill in queſtion has al- 
ready been found to contain articles unwarrantably charg- 
ed, to the amount of 262 /. Sterling. Some of thele articles 
indeed are ſuppoſed by the ſubauditor to be owing to 
miſtake, particular ly the overcharges of intereſt and com- 
miſſion, and the entire:omillion of an article of 51 /. 115. 
104. for which Mr Pitcairn ought to have had credit. 
The petitioners ſhall only obſerve upon thele articles, 
that had the defender's dealings with Pitcairn been can- 
did in every other reſpect, and had he ſhowed no incli- 
nation to take advantage, they might have agreed with 
the auditor, in preſuming, that thele omiſſions and over- 
charges had been occaſioned by accident. But when 
they find him obliging Pitcairn, in his then neceſſitous 
condition, to accept bills for immenſe ſums beyond what 
were due; when — find him 1522120 charging articles 
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a moſt unjuſt and exorbitant advantage to himſelf, they 


muſt be excuſed in not tubſcribing ro the auditor's opini- 


on or conjecture without evidence, as to theſe miſtakes in 
the accompt being innocent or merely caſual. 

24ly, Independent of theſe mittakes, if the petitioners: 
have been able to ſatisfy your Lordſhips, that: the. 3; pe- 
Cent. of commiſſion- money was improperly charged, the 
conſequence ſeems plain, that it was uſurious, and tirat 
it ſhould be relevant per /e, to void the ſecurity in which 
it is contained. Were any perſon to ſtipulate in a bond x per 
Cent. for commiſſion or trouble, beſides the legal interef 
of 5 per Cent, there cannot be a doubt that this would be 
held as ufurious; and the petitioners have endeavoured 
to ſhow, that there is no real difference between the ſup- 


poſed caſe and the preſent. The nature of the tranſac- 


tion is the ſame, whether the money lent be on account 
of a bond or a bill. It is certain, that by this tranſac- 
tion, the defender, if he can make it effectual, will poc- 
ket 3 pcr Cent. more than the legal intereſt, upon all the ſums 
advanced by him; and it is a jeſt to pretend, that he is 
entitled to make that exaction, upon account of the clerks, 

and paper, c. which he muſt neceſſarily have tor carry- 
ing on the different branches of his buſineſs. 


But 3dly, The matter does not reſt here; for, by the 
ſubauditor's report, and the Lord Ordinary's interlocu- 


tor, there ſtands cut down from this bill another article, 
of no leſs than 188 J. 8 J. 4 4. Sterling, expreſty on this 
footing, that it was an inproper charge. The article 
meant is that of drawing and remitting, with regard to 
which the auditor gives it as his opinion, * that this me- 
thod of borrowing money by a fictitious credit, of 
drawing and remitting London bills, however advan- 
* tapeous it may be to the dealers in exchange, is perni- 
* cious and ruinous 10 ſhop-keepers, and expoſes them to 
an exorbitant intereſt :” For which reaſon the Lord Or- 

dinary, 
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dinary, by his interlocutor, appointed this article to be 


ſtruck off. The defender, in his anſwers to the laſt repre- 
ſentation, pretended this article of drawing and remit- 
ting was only deduced upon his own confent. This 
however is not true; it was inſiſted 1a by him till the au- 
ditor gave his report againſt it, and the Lord Ordinary 
upon that report ſtruck it off. 


Mr Foggo, in his pleadings before the Lord Ordinary, 


endeavoured to defend this exaction upon two grounds, 


firſt, that it was warranted by Pitcairn's conſent, as ap- 
peared from his letter in proceſs; ſecondly, that it did not 


fall under the deſcription. of uſury, becauſe Mr Foggo 


did not make any profit this way, he having truly paid 


out ſo much for lupplyin g himſelf with money, by draw- 


ing upon London, and remitting when his own money 
was in the hands of Pitcairn, for which reaſon he was juſt- 


ly entitled to be reimburſed by Pitcairn. 
The firſt of theſe arguments is very improperly uſed 


by the defender, the fact being, that the letter appealed 


to affords an additional inſtance of the groſs impoſition 


practiſed on Pitcairn, and the advantage taken of his ne- 


ceſſities. Mr Pitcairn docs abſolutely deny, thit Fever 


authorized the defender to carry on this deſtructive trade 
of drawing and remitting, or that he ever underſtood 


any ſuch charge was to be made againſt him till the 4th 
February 1764, when, in the ſettlement then made, he 
was obliged to ſubmit to this molt iniquitous charge, and 
even to ſign a letter which Mr Foggo had brought alon 

with him, and wrote with Foggo's own hand, in the 
following words, * As I am conſiderably indebted to 
vou, and as it may poſſibly be inconvenient for you to 
lye out of the money, without borrowing it on my ac- 
count, I hereby promiſe and oblige myſelf to repay you 
whatever expence you may be at on that account. 
Jam, Ge. 


E. 
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As Mr Pitcairn could both reail and write, though not 
{o alert in buſineſs as the defender, this very circumſtance 
of the letter being wrote by Foggo, and only ſigned by 
Pitcairn, ſhows plainly what was the true res geſta, and that 
the defender cannot avail himiclt of this letter, which was 
in reality a part of that moſt unjuſt and uſurious tranl- 
action, which is the ſubject of this reduction. At any 
rate, your Lordſhips will obſerve, that this letter could only 
authorize him in time to come, and had no retroſpect to 
paſt tranſactions; whereas the charge now complained of 
is for drawing and remitting from May 1763 to February 
1764, the date of the letter nd clearance. How he came 
to draw back this charge to May 1763, when there was a 
clearance in July that year, including all prior tranſac— 
tions, is indeed extremely inconceivable. The clearance in 
February 1764, was only for the time that had elapſed 
{nce the latt clearance, being about ſix months, during 
which their whole tranlactions had amounted to no more 
than 464 J. Sterling, and yet no leſs than 188 J. 85. gd. is 
ſtated as the expence of drawing and remitting, beſides 
the legal intereſt, commiſſion- -MONey, and a large ſan? for 
imd An inſtance of ſuch glaring extortion as has ſeldom 
becn paralelled. 

Ar the ſame time, not the leaſt evidence or voucher was 
produced to Mr Pitcairn of any ſuch expence having been 
incurred, and even in this proceſs, when inſpection of his 
books was demanded, in order to know how this ſum arole, 
and if the charge was fairly ſtated, it was confeſſed, that 
he kept no ſeparate accompt, from which it could appcar 
what part of the expence incurred by him in drawing and 


remitting was relative to Pitcairn; for that the whole of 


his tranlactions in this way, had been engrcſſed in one 
great accompt with his London correſpondent, ſo that it 
was only by calculation or conjecture that he had fixed 


on this charge as correſponding to the ſums he had lent to 
Pitcairn. 


— 
Pitcairn. Ia this way it was impoſſible there could be 
any check upon him ; nor can it to this day be afcertained, 
whether he did not really make profit, in place of ſuſtain- 
ing loſs, on thoſe particular draughts, which he pretends 
to have made with a view of replacing money he lent to 
Pitcairn. 
He himſelf explains the nature of this tranſaction to be 
as follows. In order to procure an immediate ſupply of 
caſh, he draws a bill upon his correſpondent at London 
at a long date, which he ſells, and afterwards, when it be- 
comes e he remits to anſwer it in the beſt manner he 
can. The expence attending this method, ſays he, depends 
on the rate of exchange between the time of drawing 
and the time of remitring. It it ſhould happen to fink, this 
may even be attended with profit, but if it riſes in the 
mean time, it muſt be attended with loſs. It now comes 
out, by Mr Foggo's acknowledgement, that he did not 
follow this practice of drawing and remitting, merely to 


raiſe a particular ſum or ſums to be put into the hands of 


Pitcairn, but in general he found it neceſlary, about that 


time, to follow this expenſive method of raiſing caſh, 


anſwer his own exigencies as a bankier; and from his ac- 


compts with Pitcairn it is clear, that, during the time of 


his following this practice, they had very few tranſactions, 
ſo that a very inconliderable part of the money thus rai{- 
ed, muſt have been applied to Pitcairn, and whether he 
made profit or loſs on the particular ſums raiſed by him, 


to ſupply the caſh lent to Pitcairn, is a circumſtance 


which neither does nor can appear. 

But, ſecondly, ſuppoſing it were inſtructed that he had 
really been out of pocket, to the amount charged by him, 
in railing the particular ſums which he lent to Pitcairn, 


(a fact by no means admitted), what right had he to ſtate 


this expence to the debts of Pitcairn? It has already 


been {aid, that Pitcairn neither knew nor authorized this 
| method 


Anſ. to laſt 
Rep. p. 12. 
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method of raifing money at that time; and ſuppoſing he 


had authorized it, this would not have been a ſufficient: 
defence; becauſe the general caſe of every uſurious con- 


tract, 1s, that the untortunate debtor gives his conſent, 
which however is not ſufficicnt to validiate the tranſac- 
tion. 

The ſtating this expence againſt Pitcairn, ſuppoſing 
there were evidence of it, was plainly an uſurious exac- 
tion. Pitcairn was not bound to enquire in what way 
Mr Foggo furniſhed himſelf with the money advanced 
to him, or how he ſupplied the want of it in his other 
attairs. It may have been a diſadvantage for Mr Foggo 
to lye out of the money advanced by him to Pitcairn, and 
in order to replace that money, as well as to anſwer 
his other exigencies, it may have become neceſſary 


for him to take a method of raiſing money which was at- 


tended with expence ; but the law does not permit any 
article of this kind to be {tated by a creditor againſt his 
debtor. The legal intereſt of 5 per Cent. is ſuppoſed to 
be a full remuneration for every lots or inconvenience 
which the creditor may ſuſtain, and if he is not ſatisfied 
with that premium which the Jaw has given him, he 
ougzht to call for and recover his principal ſum. 

Let it be ſuppoſed, that a perſon, after having lent his 
money, finds that he has immediate occaſion for an equi- 
valent ſum, which he has no way of inſtantly raiſing, but 
by ſelling ſome of his effects at an undervalue, would hc 
be entitled to exact this loſs from his debtor, befides the 
legal intereſt of the money ? Or, put the caſe, that a man 
agrees to advance money to his friend, under this expreſs 
condition, that he ſhall not only repay the ſum and legal 
intereſt, but alſo indemnify the lender for every incon- 
venience or loſs which he may thereby ſuſtain in his own 
affairs, though this ſhould amount to 5o per Cent. of the 


capital ſum lent; ſuch tranſactions would undoubtedly 
be 
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be held uſurious, and would of courſe be rendered void. 
It is of no conſequence, that the lender puts nothing in 
his pocket; for the law does not permit any device or 
pretence whatever whereby more than 5 per Cent. 15 given 
tor the uſe of money, or forbearance of payment for a 
year. 

The preſent caſe is much leſs favourable for Mr Foggo 
than any of thoſe mentioned; for in fact it comes out, that 
this practice of drawing and remitting was merely with a 
view to the ſupport of his own credit as a banker, and to 
bring money into his hands for carrying on his daily buſi- 
nets, after his tranſactions with Pitcairn were almoſt entire- 
ly at an end; and if any part of his diſtreſs was owing to his 
having ſo great a balance of money in the hands of Pit- 
cairn, he ought to have taken meaſures for operating his 
payment; and had he done ſo as far back as June or July 
1703, when the great balance became due, and when he 
kaew Pitcairn tobe in labouring circumſtances, a great part 
of the loſs now ſuſtained by the other creditors would have 
been prevented. But, in place of that, he forbears deman- 
ding his money from Pitcairn for fix months longer, 
during which period he encourages your petitioners to 
truſt their goods as uſual, and for this fix months forbear- 
ance, which the petitioners will be allowed to call fraudulent, 
he muſters up articles of intereſt, commilhon, inſurance, 
drawing and re-drawing, to the amount of about 17 per 
Cent. of the ſums due, beſides overcharges in calculation to 
a conſiderable extent. If this be not uſury, the petitioners 
are really at a loſs to underſtand what is thereby meant, or 
how kit is pollible, that any perſon can be convicted of i it, 
unleſs by entering into a formal bond on ſtampt paper (a 
thing that no man in his ſenſes will ever do), ſtipulating 
exprefly, that he ſhall receive more than the legal intereſt 
tor the loan of his money. 

| In 
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In the laſt place, the petitioners ſubmitted to the Lord 
Ordinary, and are now again to ſubmit to your Lordſhips, 
that even if there ſhould be any doubt of bringing theſe 


tranſaétions under the denomination of uſurious, they | 


carry in them ſuch intrinſic marks of impolition, and un- 
fair advantage on the part of the defender, that they 


ought not in law to be ſuſtained to give him a preference” 


over the other creditors. The conveyances made in his 


favour a few days before the bankruptcy, are given up as 


clearly reducible upon the act 2696; but there may be 
tome doubt if the large bill, dated 4th February 1764, on 


which the diligences were afterwards uſed by Mr Foggo, 


falls underthe act of parliament, as Mr Pitcairn did not re- 


tire to the Abbay till a day or two after the 60 days, though 


he was under diligence on the 3d of April, which was 
within the 60 days: At the ſame time, when your Lord- 
ſhips conſider, that this bill appears now confeſledly to 
have been granted in part for ſums which were not due, 


and which were molt improperly and illegally charged, 


it is ſubmitted, that the parties ought to be held precitely 
in the ſame caſe as if no ſuch bill had been granted; and 
conſequently, that the diligence uſed on that bill, can be 
of no avail to the defender. h 

The whole tranſactions were of ſuch a nature, as place 
the conduct of the defender in the moſt unfavourable 
light; and it would be extremely hard, if he ſhould ob- 
tain a preference over all the other creditors, and full 
payment of all his debts, merely by his own unjuſtifiable 
operations with the bankrupt. He, in the firſt place, 
takes ſecurities for his debt, and poſleſſes himſelf of every 
bill or other writing belonging to Pitcairn, without giv- 
ing any receipt or voucher in return; ſo that had both 
or either of the parties died, as their heirs would have 
been ignorant of the tranſaction, the conſequence might 
have been a claim for double payment, beſides a chance of 


recovering 2000 J. of inſurance over and above. He, in 
the 


( 23 ) 
the next place, in his clearances, - accumulates intereſt, 
commullion, inſurance, premium, . expence of drawing 
and remitting, and every charge which he can poſſibly 
deviſe to {well the balance in his favour, makes Pitcaitn 
{ign letters, accept bills, furniſh him with liſts cf debts, 
and while tbeſe operations are going on, he perſwades 
thoſe who formerly dealt with him, to go on and fur- 
niſh him with goods as ufual, till at laſt, having brought 
his ſchemes to maturity, and finding the ſhop well 
ſtocked with thoſe goods which the petitioners had furni- 
ſhed, he makes a ſudden demand, forces Pitcairn to grant. 
aſſignments in his favour, of certain ſhares which he had 
in a copartnery and in a ſhip, and the very next day 
takes out diligence, renders him bankrupt, and attaches 
the whole ſhop goods belonging to him, by ſequeſtration 
and poinding, which he was enabled to do by his intt- 
mate knowledge of Pitcairn's affairs, before any creditor 
could have an opportunity of competing with him. The 
petitioners do, with ſubmiſſion, tay, that as the bill it- 
ſelf on which theſe diligences proceeded, cannot in law or 
in juſtice be ſupported, the diligences themſelves ought 
to fall to the ground, the conſequence of which, if your 
Lordſhips do not find the uſury proved, will only be, to 
bring him in par: paſſu with the other creditors under the 
truſt-right ; which is certainly doing him no injuſtice, 
conſidering the way and manner in which theſe credi- 
tors were deceived by him. 

The only anſwer made to this part of the plea before 
the Lord Ordinary, was, In, That the libel of reduction 
contained no concluſion to this purpole : And 249, That 
there was no ground in law for a parti paſſu preference, as 


the defender had not acceded to the trutt-right. 


To the firſt of theſe obſervations it is anſwered, that 
the libel contains every concluſion for reducing the de- 
tender's claims, either in whole or in part. The 6th 

a concluſion 
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congluſton is in theſe words, 5 = Foggo ought not to 
* be altowed to avail himſelf of the advantage he has thus 
* uncluly obtained, in prejudice of the other onerous cre- 
* Ultors ; eſpecially as the ſaid George Pitcairn has made 
| * a fair currender of his effects, and conveyed the fame 
| to the truſtees, for the common intereit of the whole, 
on the day he received the charge from the faid, Sam— 
* vel Fogoo, and has ſince retired to ſanctuary.” And 
che laſt concluſion is in theſe words, “ And laſtly the 

laid George Pitcairn, and his ſaid truſtees purſuers, are 
* adviled that this is a caſe which calls aloud tor the inter- 
* polition of the juſtice of the ſaid Lords, to procure an 
* equality at leaſt amongſt the ſaid George Pitcairn's cre- 
* ditors, and to prevent this horrid debt from (weeping 
* away every ſhilling; and therefore, and for other reaſous 
to be inſiſted on at diſcuſſing, .““ 

i As to the {econd obſervation, That whatever ground in 
law there may be for a total reduction of the debt, there 
is none for a pari paſſu preference. The detender miſtakes 
the argument maintained by the Petitioners. They do, 
with ſubmiſſion, apprehend, that though your Lordſhips 
| ſhould nor inciine to ſet aſide and forfeit the debt itſelf 
| on the head of utury ; yet you may, on the ftrong cir- 
cumftances of fraud and unfair advantage which appear 
in this caſe, reduce and ſet aſide he bill as a ſecurity ; and 
conſequently the diligence proceeding on that bill, leav- 
ing the detender to ſtand on the footing of his books 
and accompts, from which he may, no doubt, be able to 
inſtruct, that he is a juſt and lawful creditor to a certain 
extent; and upon that footing, though he will be cut out 
of the preference which he has unjuſtly obtained, he will 
neceſſarily come in for his ſhare under the truſt-right, it 
he chuſes to be included in it. 
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May it therefore RY 8 Lordſhips, to alter the iuterlo— 
curors af the Lord Ordinary, aud to find, imo, That the 
article of commiſſion is improperly charged. ado, In re- 
Jped of that, and of the other articles already diſalloꝛu- 
ed, particularly the article of charges upon drawing 
and remitting, to find the bill taken by the defender fr on 
Pitcarne, dated 4th February 1564, null and void, as 
containing uſurious tranſattions, and to decern and declare 
accordingly: Ar leaſt, 3tio, Upon the whole circum- 
ſtances and complexion of the caſe, to reduce that bill, to- 
gether with the other conveyances granted by Pitcairn 10 
the defender, and the preference thereby acquired, and the 
diligences executed upon the bill, to the eff ect of bringing 
him in pari paſſu with the other creditors under the 
. Truſt-right, in ſo far as, upon a juſt compt and recton- 
ing, he ſhall inſtrud that he is à real and true creditor 
to the bankrupt. 5 


According to Fuſtice, &c. 
G FLAY CAMEFSELL 
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PROCESS of REDUCTION 


George Pitcarne and his Truſtees, Purſuer;, 


AGAINST 
Samnel Foggo and his Truſtees, Defender. 


| HIS Report is humbly made, in purſuance of an interlocutor pronounced by 

Lord Kaims, the 6th July 1765, Remitting to Francis Farquharſon ac 

* comptant, to ſtate an accompt of what is juſtly due, and to remark upon the arti 
« eles overcharged, whether they appear to be errors only, or deſignedly ower- 


charged.“ 
CE. INTRODUCTION. 
ÞF HE Purſuers inſiſt for Production of George Pitcairne's accepted bill to Samuel 


© 


Foggo, dated 4th” February 1764, for 4,633 J. 3 5. 2 d. and of another bil 
dated the 18th February 1764, for 57 J. both payable one day after date, 
to be reduced on the head of uſury, by the defender's taking more than the 
legal intereſt, and by his exacting commiſſion for the loan of money, and the 
charges of drawing and remitting London bills, &c. 
The libel ſets forth, That the defender, at the time of getting the purſuer's acceptance to 
the bill of 4633 J. 3 5. 2 d. exhibited a note or ſchedule, whereof the following is a co. 
„ Viz. | 

8 July 18. Tour acceptance — — 2 - - . . 4115 0 0 
Intereſt on ditto to the 4th February — „„ 113 6 0 
Inſurance premium of policy”"GQR> = . - — 10 4 
Exchange on remitting ditto - . - - - 2 12 6 
Balance your accompt current „ - - .- « 113 10 10. 

Charges of drawing and remitting - . 245 4 9 

Ditto commiſſion | | 40 18 o 


— 
* 


3 


Sum C. 280 2 3 
97 145 
5 — 188 8 4 


— . —— 


4633 3 1 
£+ 4633 11 


Intereſt on the ſeveral ſums drawn till remitted 
Remains — 


| TP: BY 5 | 

The original of this note or ſchedule, ſaid to be Samuel Foggo's holograph, is in procels ; 
ind there is likewiſe in proceſs, printed papers agreed by both parties to contain copies 
of all the accompts ſettled by the parties, from the commencement of their dealing, be- 
ginning the 11th October 1760, and ending the 4th February 1764. 

It appears by this accompt, That the manner of their dealing was this; Mr Foggo fur- 
niſhed Mr Pitcarne from time to time with money, and with bills on London ; theſe are 
charged on the debit - ſide of the accompt, with intereſt and commiſſion; on the other 
hand, Mr Pitcarne is credited by the payments he made from time to time to Mr 

o. | 
hes During the period of their dealing, they ſettled four accompts, 

whereof the debits, credits and balance ſtand thus, 212. 


Dates of ſettling.) | Mr Pitcairne, Debitor. Creditor. Balance. 
1761, June 29. . Ls we 8 1. 1 8 , 15 15 1 635 9 
1762.Sept.. 10. "5945 15 05 e 1498 5 0 1683 0 
1763. July 20. 2671 9 1 1 1239 9 © 4115 © 0 
1764. Feb. 4. 3 Pha 5 | 5081 19 9 443 14 7 4683 3 2 


From this abſtract it appears, that Mr Foggo was always in advance, and that the balans»- 


ces due by Mr Pitcarne were continually on the increaſe. . 


Fol Los the Sub-auditor's REPORT. 


The ſub-auditor having thus given a view of the parties method of dealing, and 
an abſtract of their accompts, proceeds next to the particular articles challenged by 
Mr Pitcarne, v2. 
Mr Pitcarne condeſcended on ſeveral inſtances of overcharge of intereſt, which the ſub- 
auditor appointed Mr Foggo to examine, and to admit or refuſe. 
Mr Foggo exhibited a progreſſive accompt of the intereſt,” whereby it appears, that in the 


4 


I ntereſt. | 


whole there is 1. 6 s. 134. overcharged on about go different progreſſions or calculations. 


Mr Pitcarne has made no objections to the exactneſs of this progreſſive accompt. | 
The ſub-auditor is humbly of opinion, That this overcharge of one pound ſix 
ſhillings one penny three twelfths, ariſes from errors only, and not from any de- 
ſign to overcharge; but that it ought to be deducted from the bill under reduction. 
Mr Pitcarne objected to the article ſtated for commiſſion, amounting to 30 J. 35s. 74. 
That commiſſion ought not to be charged, but where the party negotiates buying or 
ſelling, which was not the caſe here, as Mr Foggo had no trouble but to lend and re- 
ceive money on the ſpot. At the ſame time Mr Pitcarne acknowledpes, that he ſuffered 
commiſſion to be debited againſt him at their different clearances, without challenge, 
from fear of offending Mr Foggo, and by that means provoking him to withdraw his 
credit, which might have proved of worſe conſequence. ade, He alledged that the arti- 
cle of commiſſion in one inſtance was clearly overcharged 3 J. 2 s. 6 d. 


Commiſſion, 


It: was anſwered for Mr Foggo, That he oppones the univerſal practice; that all the money- 


dealers in Edinburgh Rate commiſſion, as being the only reward they have for payiug 
their clerks, keeping a compting-houſe, books, accompts; and ready accels to caſh, to an- 
{wer the demands of their correſpondents. 


240, There may perhaps be ſome inſtances, . 


where bankers do not charge commiſſion againſt ſuch of their correſpondents who lodge + 


money with them at 4 per Cent; becauſe in this caſe the bankers, by lending the mo- 


ney at 5 per Cent. reap the benefit of x per Cent. But that Mr Foggo had no benefit - 
| of . 


* 28 
of this kind by Mr Pitcarne's buſineſs, Mr Foggo being always in advance for hin 
| 2tio, That the articles for commiſſion were homologated by Mr Pitcarne, by his having 
_ ſuſtained it from time to time without challenge; and as to the 3/. 35. 6 d. for i 
mitſion, overcharged in the accompt ſettled roth September 1762, it was obviouſly , 
. miſtake, which Mr Foggo has all along acknowledged, and agrees it be deducted. 

The ſub-auditor having enquired into the practice of the bankers of Edinburgh, 
with regard to commiſſion, and finding that they are in uſe to debit their corre- 
ſpondents with commiſſion, and that Mr Pitcarne has ſuffered commiſſion to be 
charged againſt him in all the accompts ſettled with Mr Foggo, without any chal. 
lenge ; he is therefore humbly of opinion, that the thirty pounds three ſhillings and 
ſeven-pence, may be ſuſtained, except three pounds three ſhillings and {ix pence 
overcharged by miſtake : And he is humbly of opinion, that the three pounds three 
ſhillings and ſix-pence, with the propreſlive intereſt thereon, from the Toth Septem- 
ber 1762 to the 18th July 1763, and from that to the-4th February 1764, amonnt. 
ing in all to three pounds eight ſhillings Sterliag,ought to be deducted from the bill 
under reduction. | 

| Ch Mr Pitcarne objected to the article of 188 J. 8 5s. 4d. for charges of drawing and remitting - 
| el of 1%, That Mr Foggo never acquainted him that he was lupplying his credit at this . 
drawing 4 Pence, untill their clearance the 4th February 1764. a2dc, That Mr Foggo has kept 
|' _ remiling. ro regular ſeparate exchange=accompt of bills drawn and remitted on Mr Pitcarnet 
proper accompt ; he has only exhibited an excerpt picked from his general exchange- ac- 
compt, which cannot be regarded. 24h, This excerpt runs from May 1763 to January 
1764, during all which period Mr Foggo has charged Mr Pitcarne with a ſeparate article 
for intereſt, which with this 188 J. 8 J. 4 d. is about 10 per Cert. of all the money he 
owed to Mr Foggo. : | 
It was anſwered tor Mr Foggo, that his large advances for Mr Pitcarne put him under the 
4 ncceſſity ot ſupporting his credit by means of drawing and remitting London bills; and 
he appeals to Mr Pitcarne's letter the 4th February 1764, that he had acquainted uim 
with this mealure, in ſo far as Mr Pitcarne writes that letter, “ That he was conſiders 
© ably indebted to Mr Foggo, and that it might be inconvenient for him do lye out of 
© his mouey without borrowing ; therefore Mr Pitcarne obliges himſelf to repay whats 
| | © ſoevcr expence Mr Foggo might be at on that account.” And with regard to the 
bills drawn and remitted on Mr Pitcarne's proper accompt, Mr Foggo acknowledges 
that he kept no ſeparate accompt thereof, but only a general exchange-accompt with- 
Mr M-Intoſh his London correſpondent, wherein the draughts and remittances for Mr 
Pitcarne are included, although not diſtinguiſhed, but that he kept a feparate jotting of 
theſe at the time, which is now produced to ſupport rhe article. 
The ſub-auditor is humbly of opinion, that this method of borrowing money by 
a fictitious credit of drawing and remitting London bills, however advautageous it 
may be to the dealers in exchange, is pernicious and ruinous to ſhop-kcepers, and 
expoſes them to an exorbitant intereſt ; and therefore, and that the article in 
queſtion ariſes from tranſactions anterior to the date of Mr Pitcarne's letter, the 
ſub-auditor is humbly of opinion, that the one hundred and eighty-eight pounds 
eight ſhillings and four-pence Sterling, may be repelled, and deduced from the bitl 
under reduction. | | 
Mr Pitcarne objected, That Mr Foggo had omitted to give him credit for 50 J. 67. 9 d. re- 
mitted him the 6th Auguſt, 1763. | 
Mr Foggo acknowledged the ommiſſion, and produced an excerpt from his day-book and 
journal, where the article was regularly poſted, but by miſtake omitted in the leger. 
The ſub-auditor is humbly of opinion, That this article, with the intereſt thereof, 
ought to be deducted from the bill under reduction. 
And in terms of the above report, the accompt betwixt the parties, in ſo far as reſpects the 
bill for 4633 J. 3 5. 2 . ſtands thus, viz, 


Principal 


* | 
= Principal ſum in the bill - - -  $. 4033 3: * 
. - - NeduR intereſt overcharged 8 - 4. x 6 x $8 8 
Commiſſion overcharged - - 4 T0 
Charges of drawing and remitting 188 8 4 
Article omitted-to be credited, 6th 
Auguſt, 19763 - - /. 50 6 9 
lntereſt. to 4th February 1764 x :$:-8 
L. 51 11 10 
Snm x : 
Deduct 7.244 14 3 
Balance 1. 4388 8 105 


The alledgeance for Mr Pitcarne, that there were three balancings in one year, and intereſt | 
accumulated on each is withdrawn, and paſt from. 
The objection againſt the article fer inſurance of Mr Pitcarne's life, is alſo withdrawn and 
paſt from, in reſpect of the order and policy now produced. | 
| | Edinburgh, Februarg 18. 1766. 
All which is humbly reported by me, 
1 ; FRAN. FARQUHARSON. 


MEMORANDUM. 


Mr Pitcarne alledges he gave ſeveral London bills to Mr Foggo, whereof he exhibited a 
lit, amounting to 7333 J. 19M-and that Mr Foggo had not given him credit for the 
exchange he received at ſelling the bills. 

The ſub-auditor appointed Mr Foggo to give inſpection of his books, for i 15 
gating the ſales of theſe bills, and the premiums „ on 3 en eng 

Hr rogge ex poſed his books, and by a report on the examination thereof ſigned by him 


| 

; 

: and Mr Pitcarne, the zoth January 1766, it appears, that the bills bein bl 

"Fe: Jong dates, from 60 to go days, ſeveral of them were old at par, and Pn, Fe” = pag 

: were {old along with other bills, at an exchange received on the whole in cumuwuls : 

; Thar, by this means, the exchange received on Mr Pitcarne's bills, could not be . 

: guiſhed from the others, which may have been at ſhorter dates, and in different qualities- 

1 and circumſtances, Upon this head Mr Foggo gave in remarks, ſetting forth, that theſe 

g tranſactions have no relation to the queſtion now in iſſue; beſides t ey were finiſhed 

b ee hs gs * of the bills; That the bills being all at long dates and 
uſpicious, could not be circulated but by a man of credit indorſing th 

7 taking on him the riſk of their being returned. 3 

it . L @-- 

u | The ſub-auditor obſerves on this report, 

L 45 he 4 : ; 

ic Thet, 4402 J. 10 of the bills were ſold at par, or no exchange received on them 

* That for 943 J. Mr Foggo received of exchange - - - £4 8 2 

I That 1987 /. 3 other people's bills and exchange received - w 

on t of which the ſame proportion is about - - 
e- In —＋ 10. , n on 
24%, Mr Pitcarne alledges he gave Mr Foggo ſeveral Edinburgh bills; That M 

1d cs, 2 — rn bills, and a half per Cent. count. and gave him * 
or credit for the reſidue only; and Mr Pitcarne exhibit iſt e I 

i og to 030 GE BE Y3 ited a liſt ow theſe bills, amount · 


he 


— 


* %. 


0 S8 2 5 | . | 
oY * / = N 30 ) : 9 4 


"the ſub-auditor Yecommended to Mr Foggo to examine his books, and condeſcend on ad = 
commiſſion he exacted from Mr Pitcarne upon them; and Mr Foggo has produced a 
condeſcendence of pe commiſſion or diſcount which he received on theſe bills, amount. © * 
ing to - — £+ 0 14 4 

Laſtly, Mr Pitcarne 3 in a pap& of obferratidns; ting forth, that in the courſe. of 
their dealing, Mr Foggo had debited him with ſundry articles for charges on returned 
bills, and for intereſt fo r commiſſion, for inſurance of his life, and for charges drayv- 


ing aud remitting, viz. | 
Charged on returned bills 3 - — = . 59 wy er 


„ Intereſt „ - - - - - - 240 16 17 
„ «- > = = WOES. - 30 3 1 
Liſe-inſuran cee 8 8 102 16 0 
Charges of drawing and remit ting - 188 8 , 


L © 
* 


In all ( 47 


- * 


All this @ compretended | in the above. 46 1 3 K 4 rontained in the bill under re. 
N duction. 
Edinburgh, F | We 18. 1766. This menen ert is alfo humbly reported by me, 
FRAN. FARQU ARSON 
* * 


